Mr. Paul Bonicelli

Assistant Administrator for Latin America and the Caribbean
USAID
 August 6, 2007


Dear Mr. Bonicelli
As you may be aware, in June of 2006 USAID approved a $5MM three year grant to create FUNIDES in Nicaragua. It was established in Nicaragua through a Cooperative Agreement to emulate FUSADES in El Salvador in order to promote objective economic analysis and public policies in favor of democracy, free markets and individual rights in Nicaragua.  In May of 2006 I took a leave of absence from a successful career in banking in order to explore ways to serve my country and began consulting for CCAA/USAID.  In July of 2006 I accepted the position of Executive Director as FUNIDES, a position ratified through votes by the Board of Directors and one in which Mr. Alex Dickie participated and voted in my favor.  By early 2007 (shortly after the Nicaraguan Presidential elections) USAID was no longer interested in facilitating the success of the organization: funds were blocked, processes modified, controls tightened and work censured. In May of 2007 USAID decided to abruptly seize funding.  
Despite being told that USAID would comply with local labor laws in the liquidation of the staff, I have discovered that, once again, the opposite of what is promised is to be delivered.  After hiring a professional legal firm to calculate payouts, USAID orchestrated a manipulation of the law through a second opinion from a trusted USAID lawyer, from whom evidence was concealed in order to nullify the existence of labor relationships and avoid employee payouts.  Consequently, I am writing to request your support so that ethics and respect for local laws become a part of the close-out of the FUNIDES project.
I escalate this matter to your attention only because I have already made at least five attempts over the past 45 days or so to reach out to Mr. Alex Dickie, Mission Director in Nicaragua and Manuel Rosales, President and CEO of CCAA in order to follow-up on the commitment to a formal (legal and ethical) close-out of the project, as promised.  Both have ignored every single attempt.  In the words of Manuel Rosales “USAID forced us to agree to a “mutual” closing or else they threatened to reduce funding to other CCAA projects and we are 85% dependent on them so I had to agree.” 
Instead of becoming an example of American good will and the successful promotion of democratic values, FUNIDES has become an example of failed U.S. intervention and an expression of brut force.  FUNIDES was actively discredited, stalled, censured and ultimately closed because it was unwilling to serve as the energy and CAFTA cheerleader.  USAID was keen on the avoidance of local talent and committed to relying on costly foreign consultants for the implementation of short-term American economic interests at all costs.  Naturally, I am disappointed for the reckless effect to both countries with foreign policies that are the antithesis of American values, misuse tax-payer dollars, distance allies and prevent economic development.  However, I am not writing to discuss foreign policy.  It is my intent to see USAID respect the rule of law and act ethically.
This is particularly disturbing for a US organization founded and entrusted to represent and promote governance, transparency, and justice internationally.  The reckless bravado should not be acceptable.  America can’t ensure its own prosperity or that of other countries by destroying its own values. Only by shedding light on these issues can we ensure the much needed reforms, rather than continue to support the obscurity in which destructive arrogance prevails.  
 
Following is a description of two attachments that support my arguments.  
Exhibit A ( Manipulating facts in order to conceal evidence from lawyers
The attached excel document created by CCAA contains three tabs and clearly reveal how facts have been manipulated and evidence concealed from Garcia & Bodan attorneys in order to obtain a legal opinion that nullifies labor relationships for the FUNIDES staff.  The tab titled “old” reflects the original staff positions, unaltered.  The third tab titled “attorney” reflects the altered table, created specifically for the attorney chosen by USAID to override the legal opinion presented by the first attorney.  
CCAA/FUNIDES had already obtained a legal opinion from a reputable local legal firm that demonstrated through four distinct labor laws that labor relationships existed with CCAA requiring dutiful liquidation for the termination of employment.  These were shared with USAID over a month ago.  However, USAID felt it was its right to be exempt from local labor laws.  And, requested that CCAA rely on the USAID trusted Garcia & Bodan Attorneys in order to provide a legal opinion that would liberate USAID from the employee liquidation expenses lawfully due for terminating employees.  
By manipulating the facts and concealing the evidence Garcia & Bodan was only able to provide the opinion sought –that no labor relationship existed with the staff.  However, ample media coverage, including the launch of FUNIDES, which include my appointment as the Executive Director is available on our website (http://funides.org/notas_prensa.php). 
Mr. Rosales started working for CCAA on March 1st of 2007, when USAID’s intentions to undermine FUNIDES were already evident.  To appease USAID Mr. Rosales was instructed to not sign agreements with the staff and waited for 56 days from his start date to do so (March 1st to April 25th).  Nonetheless, by honoring salary payments for consistent productivity conducted in the FUNIDES office during regular office hours CCAA solidified everyone's position as staff members by Nicaraguan labor laws.  Bad intentions were counter-productive because the tactic was removed from the regulatory framework of Nicaraguan labor law.  This is one of several unethical practices FUNIDES was affected by and for which I have ample evidence. 
Exhibit B (  Letter to Mr. Alex Dickie
My most recent letter to Mr. Dickie was a final attempt to resolve this as had been promised by USAID and would be expected from representatives of the US Agency for International Development. 
At a minimum, USAID should be willing to apply to itself the standards it promulgates and applies to others.  Otherwise, if supremacy justifies impunity, moral truisms are disdained, declaring unique exemption from the principle of universality. A far cry from the democratic vision advocated.  I write to you in hopes that this blind abuse of power and commitment to disrespect the rule of law is rectified by assuming a legal and proper close-out which includes employee liquidations, one that that USAID Nicaragua has refused thus far.
Regards,

Javier Arguello
cc: Garcia & Bodan Attorneys, Manuel Rosales (CCAA), Alex Dickie (USAID), Roberto Salvo (FUNIDES), Federico Sacasa & Jose Perez Jones (CCAA Board of Directors), Evenor Valdivia & Associados
